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GLOUCESTERSHIRE JOINT WASTE COMMITTEE  

 

CONSIDERATION OF RISKS AROUND COMPLIANCE  

WITH THE WASTE REGULATIONS 2011 

 

The revised EU Waste Framework Directive aims to deliver the best environmental 
outcomes and the protection of the environment and human health.  High quality 
recycling is included as a key principle.  The Directive has been transposed into law 
in England and Wales under the Waste Regulations 2011 (as amended), which state 
that separate collections of at least paper, metal, plastic and glass are required 
where they are (a) necessary to ensure that waste undergoes recovery operations in 
accordance with Articles 4 and 13 and to facilitate or improve recovery; and (b) 
technically, environmentally and economically practicable (TEEP).  (Article 4 sets out 
the waste hierarchy.  Article 13 requires waste management to be without 
endangering human health or harming the environment.)  These become a legal 
requirement from 1 January 2015. The new duties also mean that where waste 
paper, metal, plastic or glass has been collected separately, all reasonable steps 
must be taken to keep them separate wherever this is necessary to provide high 
quality recyclates. 

Councils have been left in the dark over what steps should be taken to ensure they 
comply with the regulations after Defra opted to scrap proposed statutory guidance 
on the issue in January this year. This was a surprise as the guidance was at a late 
stage of development. It is understood that the LGA, who were involved in drafting 
the guidance, withdrew support for the document.   

This has heightened speculation that demonstrating compliance with TEEP may be 
problematic to many local authorities and, in the absence of guidance, the burden of 
interpreting the law and assessing risk shifts entirely to individual local authorities. 
Not surprisingly, the threat of potential legal action is causing concern among local 
authorities. One interest group has already written to LAs who have recently 
switched to co-mingled asking them to show how they have reached such a decision 
- and this is before the requirement commences in January 2015.   

The Regulations do not prohibit the use of all co-mingled collections of the four 
waste materials from 2015 – they establish separate collection as the default 
position, and set out the conditions under which LAs can deviate. It can be 
reasonably assumed that those (including Cheltenham at present) who collect 
recyclate using a well managed kerbside sort system, providing higher quality, 
cleaner and less contaminated material) are likely to be deemed to comply. 

For co-mingled systems it may reduce risk of challenge if it can be demonstrated that 
the quantity and quality of the recyclate collected in a co-mingled system is similar to 
that achieved through separate collection.  However all councils must ensure that 
they apply the “necessity” and (if necessary) ‘TEEP tests’ to any decisions taken 
over collections – in relation to their existing collection system and, especially, if they 
are considering changing the system. There are no specific requirements to 
document decisions about whether separate collection is necessary and practicable 
in a particular circumstance.  However, Waste Collection Authorities who do not 
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provide a clear and documented audit trail may find that they are more likely to face 
legal challenge or enforcement proceedings.  Defra have indicated that they think 
councils would be wise, by January 2015, to undertake an assessment and be able 
to provide a clear and documented audit trail as to how their methodology was 
appraised in relation to the separation of paper, metal, plastic and glass. 

If a change of collection methodology is agreed by any collection authority it will 
therefore be vital to have a clear trail of how the decision is reached. What is 
apparent is that commingling cannot be justified purely on the grounds that it is what 
residents or the authority would like. The EC Guidance on the Directive also makes it 
clear that commingling cannot be justified purely on the grounds that it costs less 
than separate collection: the test of what is “economically practicable” refers to a 
separate collection which does not cause “excessive costs” in comparison with the 
treatment of a non-separated waste stream, considering the added value of recovery 
and recycling and the principle of proportionality. 

Both WRAP and a network of professional groups representing the interest of local 
authorities are working on a routemap for local authorities to follow in assessing 
whether their current system, or options they are considering, are likely to comply 
with the Regulations.  The process will not provide definitive assurance but it may 
assist with the option appraisal.  The routemap is expected to be available by the 
end of April 2014. During the development of this routemap, legal opinion is being 
sought on; 

• Whether or not AD would be classed as Recycling or Recovery, and how this 
would therefore impact upon TEEP. 

• Whether or not the regulations apply retrospectively to existing recycling 
collection services. It may be sensible to do this in any case in order to 
establish a baseline TEEP for services. 

• Whether quality thresholds are able to be defined. However it is generally 
accepted that markets will determine this for themselves. 

• How to balance the various components of TEEP, particularly Economic and 
Environmental issues. 

• Whether WDA’s have a TEEP liability in relation to issuing powers of direction 
to WCA’s (although powers of direction may no longer be available in law). 

In parallel with all of this, a MRF Quality Protocol and Code of Practice has been 
developed by the government in conjunction with the waste industry, WRAP and the 
Environment Agency. This is in the final stages of development. It contains a 
requirement for public reporting of the quality of MRF inputs and outputs, and this is 
likely to be important data for authorities to use in their TEEP assessments. 

The JWT will continue to monitor developments over the next few months in 
preparation for ensuring compliance with the Regulations. 

 

 


